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CONSTITUTIONAL LAW




1. FEDERAL JUDICIAL POWER

(Issue)
Federal judicial power

(FlEte)

(Rule)

US Constitution requires “case and controversy” for federal courts to hear the case.

Case and Controversy Clause prohibits federal courts from rendering adversary opinions.

Also, federal courts may not hear a collusive case, where there is no real dispute between the
parties.

Federal courts will hear the case if (1) P has standing, (2) the case or the issue is ripe, (3) the case
or the issue is not moot, and (4) the case or the issue does not involve political question.

(Issue) (Rule)

Standing (Answer pattern)

(L% ) Before a plaintiff may sue in federal court, she must show that she has a sufficient stake in the
controversy and will suffer an injury in fact that will be remedied by a decision in her favor. In
this case...

Standing is the question of whether the P is the proper party to bring a matter to the court for

adjudication.

As a general rule, Ps only may assert injuries that they personally have suffered.

If Ps are seeking injunctive or declaratory relief, Ps must show a likelihood of future harm.

Also, the Ps must allege and prove that the D caused the injury so that a favorable court

decision is likely to remedy the injury.

Generally, P cannot assert claims of third parties who are not before the court.

However, there are some exceptions. Third party standing is allowed if (1) there is a close

relationship between the P and the injured third party, (2) the injured third party is unlikely to

assert her own rights, or (3) some situation allows an organization to sue for its members.

P For (1), doctor-patient relationship allows doctor to argue abortion rights for her patient.

P For (1), a father lacks standing to sue on behalf of daughter, who is not in his custody.

P For (2), criminal Ds have third party standing to raise rights of perspective jurors to be
free from race or gender bias during the jury selection process because prospective jurors
experiencing bias are unlikely to sue

P For (3), an organization may sue for its members if (1) the individual members would have
standing to sue, (2) the interests are germane to the organization's purpose, and (3) neither
the claim nor relief requires participation of individual members

The P must not be suing solely as a citizen or a taxpayer interested in having the government

follow the law. However, taxpayers may have standing to challenge government expenditure as

violating Establishment Clause (e.g., government gave a special favor to a particular religion).

(Issue) (Rule)

Ripeness (Answer pattern)

(i) [Defendant] may argue that the issue is not ripe for review because:--

Ripeness is the question of whether a federal court may grant pre-enforcement review of a

statute or regulation. (e.g., when P seeks declaratory judgment)

Ripeness is measured by (1) the hardship that will be suffered without pre-enforcement review,

(2) the fitness of the issues and the record for judicial review.

) For (1), As hardship increases, more likely court will hear the case

P (2) is whether the courts have everything they need to decide the case

(Issue) (Rule)

Mootness A federal court will not hear a case that has become moot. A real, live controversy must exist

(FRMEERLZ L)

at all stages of review. [However, where there is a reasonable expectation that the same
complaining party will be subjected to the same action and would again be unable to resolve
the issue because of the short duration of the action, the controversy will not be deemed moot]
In this case..

If events after the filing of a lawsuit end the P’s injury, the case must be dismissed as moot.
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However, there are some exceptions.

(1) Wrong capable of repetition but evading review; see above answer pattern [ |.

(2) Voluntary cessation; the case is not moot, where D voluntarily ceases to take certain action
but can resume the action afterward at anytime.

(3) Class action; even if the named P’s case is moot, the action will not be dismissed so long as a
member of the class is injured.

(Issue)
Political question
doctrine

(BRI E)

(Rule)

The political question doctrine refers to allegations of constitutional violations that the federal
courts will not adjudicate.

Examples of cases that are always dismissed as political question are (1) cases under Article
IV, “Republican form of government clause,” (2) challenges to the President’s conduct of foreign
policy, (3) challenges to impeachment and removal process, and (4) challenges to partisan
gerrymandering (a political party that controls the legislature, draws the line of electoral
disputes, in order to maximize its seats in the legislature)

(Issue)
Supreme court review

(Rule)

Virtually all cases come to the Supreme Court by writ of certiorari. The SC has complete

discretion on whether to grant a writ of certiorari.

Generally, the SC may hear cases only after there has been final judgment of (1) the highest state

court, (2) Federal Court of Appeals, or (3) 3-judge federal district court

P All cases from state courts and Federal Court of Appeals come to the SC by writ of
certiorari.

P The SC is required to hear the case, if the party so requires about the decision of 3-judge
federal district courts

P SC has original and exclusive jurisdiction for suits between state governments

For the SC to review a state court decisions, there must not be an independent and adequate

state law ground of decision. If a state court decision rests on ground of state law and if the SC'’s

reversal of the federal law ground will not change the result in the case, the SC cannot hear it.

P If it is not clear whether the state court ruled on state law or federal law, SC may hear the
case on the federal law ground

(Issue)
Lower federal court
review

(Rule)

In addition to above justifiability requirements, federal courts (and state governments) may not

hear suits against state governments because of principle of sovereign immunity.

The 11th Amendment bars suits against states in federal courts. Moreover, sovereign immunity

bars suits against states in state courts or federal agencies.

However, states may be sued if (1) states waives its sovereign immunity, (2) the lawsuit is

brought pursuant to federal laws adopted under the 14th Amendment Section 5, (3) the lawsuit

is brought by federal governments in federal courts, or (4) bankruptcy proceeding.

P For (1), the waiver must be explicitly made

P For (2), Congress cannot authorize suits against states under other constitutional provisions
(such as Commerce Clause)

However, suits against state officers are allowed. State officers may be sued for injunctive relief.

State officers may be sued for money damages to be paid out of their pockets. But state officers

may not be sued, if the state treasury will be paying retroactive damages.

Federal courts may not enjoin pending state court proceeding. However, may enjoin pending
state court proceeding if a state court prosecution is conducted in bad faith (e.g., merely to
harass the D)

11" Amendment does not bar the local governments to be sued in a federal court

1I. FEDERAL LEGISLATIVE POWER

(Issue)
Congress’ authority to
act

(L)

(Rule)

If Congress moves to act, there must be express or implied Congressional power.

P There is no general federal police power, unless it involves (1) legislation for the military,
(2) Indian tribes, (3) federal land and territories, or (4) legislation for the District of
Columbia.

P States and local governments do have police power.

CONSTITUTIONAL LAW
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(Issue)
Taxing and spending
power (Art. I, Sec. &,

(Rule)
Congress may regulate general welfare only if (1) it is acting under the Taxing and Spending
power granted by Article I, Section 8, Clause 1, or (2) it falls within one of the exceptions where

Clause 1) Congress has police power.
(e A RR)
(Issue) (Rule)

Commerce power (Art.
I, Sec. 8, Clause 2)

Congress has the power to regulate interstate commerce with (1) foreign nations, (2) Indian
tribes, and (3) activities between states.

(B PEHERR) Commerce is all interstate intercourse and has 3 manifestations;
Congress may regulate (1) the channels of interstate commerce (e.g., highways, internets), (2) the
instrumentalities of interstate commerce and persons or things in interstate commerce (e.g.,
trucks, goods), and (3) activities that have a substantial effect on interstate commerce
P For (3), in the area of non-economic activity, a substantial effect cannot be based on
cumulative impact (e.g., gender motivated violence reduces economic activity by putting
women in hospitals, but is not an economic activity. Therefore, Congress cannot regulate
such act under the Commerce Clause)
(Issue) (Rule)

Congress’ power under
Section 5 of the 14th

Congress may not create new rights or expand the scope of rights under Section 5 of the 14th
Amendment.

Amendment Congress may act only to prevent or remedy violations of rights recognized by the courts, and
such laws must be “proportionate” and “congruent” to remedying constitutional violations.
»  Moreover, Congress may not create rights that can be asserted against non-governments
(Issue) (Rule)

Necessary and Proper
Clause (Article I, Section
8, Clause 18)

(Answer pattern)

Congress may exercise any enumerated powers and any powers to make all laws necessary and

proper for carrying into execution its powers.

p» Any means not prohibited by the constitution are allowed, if it is necessary and proper for
carrying out some authority granted by the constitution to the Congress

(Issue)

10th Amendment as a
limit on Congressional
powers

(Rule)

(Answer pattern)

The 10th Amendment provides that all powers not delegated to the federal government by the
Constitution are reserved to the states. This reservation of power is often cited as a restriction
on Congress power to regulate the state.

[However the SC will likely not to strike down on 10th Amendment grounds a regulation that
subjects states or local governments to regulations that apply both to the public sector and
private sector. It has held, in such cases, that the states’ interests are best protected by the
states’ representation in Congress. In this case..]

The 10th Amendment does, however, limit Congress power to regulate the states alone by
requiring the states to act in a particular way. Congress may not compel states to enact or
enforce a regulatory (or legislative) action (or program). In this case...

However, Congress can induce state government action by putting strings on grants, so long as
the conditions are expressly stated, and are related to the purposes of the spending program.

Congress may prohibit harmful commercial activity by state government because in this case
Congress is not imposing a duty but it is prohibiting a commercial transaction.

(Issue)
Delegation of powers

(SLEMEDZAE)

(Rule)

Congress may not delegate executive power to itself or its officers

P Congress cannot have the power to implement a law (e.g., discretionary budget cutting
after the budget is passed)

P Congress can give its power away, but cannot take the powers of the other branches

No limit exists on Congress ability to delegate legislative power to executive agencies or even

to judiciary.

P A delegation of legislative power must be accompanied by intelligible principles.

A legislative veto is unconstitutional because there is no bicameralism and presentment

For Congress to act, there always must be bicameralism (passage by both the House and the

Senate) and presentment (giving the bill to the President to sign or veto)

CONSTITUTIONAL LAW
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The President must sign or veto the bill in its entirety

P Line-item veto are always unconstitutional

When Congress wants to overturn executive action, (1) both the Senate and the House must
pass the resolution and (2) the resolution must be presented to the President.

P Anything less is unconstitutional)

11l. FEDERAL EXECUTIVE POWER

(Issue)
Federal executive power

(17 Buke)

(Rule)
(Answer pattern) The entire federal executive power is vested in the President under Article II,
Section 1 of the US Constitution.

(Issue)
Foreign policy
(HECZ B3 % HEBR)

(Rule)
1. Treaties; treaties are agreements between the US and a foreign country that are negotiated
by the President and are effective when ratified by the Senate.
- In order to void a treaty, the President is not required to obtain consent of the Senate
- Treaties prevail over conflicting state laws
- If a treaties conflicts with a federal statute, the one adopted last in time controls
- If a treaty conflicts with the US Constitution, it is invalid
2. Executive agreement; executive agreement is an agreement between US and a foreign
country that is effective when signed by the President and the head of the foreign nation
- No senate approval is required for executive agreements.
- Executive agreements can be used for any purpose (no executive agreement has ever been
struck down for being a violation of the Senate's approval power)
- Executive agreements prevail over conflicting state laws, but never over conflicting federal
law or the Constitution

(Issue)
Powers as Commander-
in-Chief

(Rule)

The President has broad powers as Commander-in-Chief to use American troops in foreign
countries.

President has extensive military powers, including the power to act over domestic affairs
involving military necessities.

P Use of US troops in foreign countries has never been held unconstitutional

Congress has the power to declare war. However, the President may send troops to foreign
countries, even if Congress has not declared war.

(Issue)
Domestic affairs/Veto

()

(Rule)
The President has the power to veto legislation. But line-item veto is unconstitutional

(Issue)
Appointment power

(HEAnie)

(Rule)

The President appoints ambassadors, federal judges and officers of the US

The appointment must be approved by the Senate to take effect

P Congress may vest the appointment of inferior officers in the President, the heads of
departments or the lower federal courts.
“Inferior officers” are officers who can be fired by their supervisor

P Congress may not give itself or its officers the appointment power. Congress cannot appoint
agency heads.

(Issue) (Rule)
Removal power Unless removal is limited by statute, the President may fire any executive branch office
(fATHE) For congress to limit removal, (1) it must be an office where independence from the President
is desirable, and (2) Congress cannot prohibit removal, it can only limit removal to cases where
there is good cause.
p  For (1), Congress may limit removal of special prosecutors, who investigate the wrongdoing
by the President or high-level executives.
p  Congress may not limit removal or Cabinet
(Issue) (Rule)
Executive order The President may issue executive orders, subject to the following three-part test; (1) where
(ATEf4r) the President acts with the express or implied authority of Congress, his authority is at its

maximum and his actions likely are valid, (2) where the President acts where Congress is silent,
his action will be upheld as long as the act does not take over the powers of another branch of
the government or prevent another branch from carrying out its tasks, (3) where the President
acts against the express will of Congress, he has little authority and his action likely is invalid.

CONSTITUTIONAL LAW
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(Issue)
Executive privilege

(Rule)
The President has executive privilege for presidential papers and conversations, but such

ATBURE) privilege must yield to other important government interests.
To determine this, balancing President’s interest in maintaining the privilege with Congress’
interest in disclosure is necessary
P Executive privilege allows the President to keep the materials confidential
(Issue) (Rule)
Pardon power The President has the power to pardon those accused or convicted of federal crimes.
(Bi%) P The President cannot pardon a person who was impeached
P The President cannot pardon a person convicted of state crimes.
P The President cannot pardon a person from civil liability
(Issue) (Rule)

Removal, impeachment

and liability
(5%h)

The President, the Vice-President, federal judges and officers of the US can be impeached and

removed from the office for treason, bribery, or for high crimes and misdemeanors

p  Impeachment itself does not remove a person from office. In order to remove a person from
the office, he must be convicted by the Senate.

Impeachment by the House of Representatives requires a majority vote. Conviction in the

Senate requires a 2/3 vote

The President has absolute immunity to civil suits for money damages for any actions while in
office.

However, the President does not have any immunity for his act that allegedly occurred before
he took the office.

1V. FEDERALISM

(Issue)
Preemption

(IR & BHH)

(Rule)

(Answer pattern)

Where both the state and federal government pass legislation on the same subject matter, the
Supremacy Clause provides that the federal law is supreme, and the conflicting state law is
rendered void. A local law will fail under the Supremacy Clause, even if it does not conflict with
federally regulated conduct or objectives, if it appears that Congress intended to “occupy’ the
entire field.

The Supremacy Clause of Article III provides that the Constitution, and laws and treaties
made pursuant to it, are the supreme law of the land.

Express preemption

If a federal statute expressly says that it wholly occupies the field, all other state law is
preempted

If the purpose of the federal statute and the state statute is different, it is likely that the intent
of the federal statute is not to occupy the field which the state statute is regulating.

Implied preemption

Even if law is silent, federal law preempts state law if (1) federal and state law are mutually

exclusive, (2) state law impedes the achievement of a federal objective, or (3) Congress

evidences a clear intent to preempt state law (through legislative history).

P Example of (1); if a person is not able to conform with both federal and state law at the
same time, they are mutually exclusive

p In the environmental law area, state can impose restrictions stricter than federal
restrictions, unless the federal statute explicitly prohibits

) For (2), state law that conditions some benefit on not using federal procedures or seeking

>

relief from the federal government. The state law will be preempted
Example of (3); immigration law; States cannot regulate immigration because Congress
clearly intends to occupy the field

(Issue)
Inter-governmental
immunities

(Rule)

States may not tax or regulate federal government activity, unless Congress consents to the
taxation or the regulation.

P It is unconstitutional to pay state tax out of federal treasury
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